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This case involves a dispute about sewer fees charged
to a property at which three nmentally retarded wonen are |iving
in a conmunity living arrangenent. The plaintiff provides
community nental retardation services for the wonen at the
property. The defendant is a nunicipal authority that provides
sewer services to the property. The plaintiff alleges that the
def endant discrimnated against it in violation of the Fair
Housi ng Act and Fair Housing Arendnents Act, 42 U S.C. 8§
3604(f)(2) (“the Act”), based upon the handi capped status of the
residents, when it changed the classification of the property
fromresidential to comercial, and required additional fees and
appl i cati ons.

Before trial, the defendant changed the property’s
classification back to residential, returned the excess fee
paynents, and noved to dism ss the case for nootness. The Court

denied the notion. Thereafter, the defendant anended the



regul ati on under which it had classified the property as
commercial to provide that “hone facilities” such as the property
at issue that have residents who qualify under the Act woul d be
charged residential sewer fees.

In this nmenorandum the Court decides the defendant’s
second notion to dismss for nmootness. The plaintiff argues that
the case is not noot. The Court concludes that the anmendnent, in
conbination with the prior granting of the reasonable
accommodati on, renders the case noot.

The amendnent at issue reads as foll ows:

Not wi t hst andi ng any ot her provision of these Rules,
home facilities which are occupied and utilized by persons
defined as entitled to the benefits of the Fair Housing Act
Amendnents, as it may be anended fromtinme to tine, shall be
charged as one EDU (single famly residence), wth the sane
benefits and obligations thereof.

“Hone facilities” are defined to be residences which
are occupi ed as a hone by supervised residents, consisting
of no nore than three clients, and by no nore than two non-

resident staff persons at one tine.

(Mbt. Ex. A).

Legal St andards

The Court noted in its decision on the first nootness
notion that the general standards for eval uating nootness in

cases of voluntary cessation are stringent.® Mndful of this

1 The Court stated:

A federal court lacks jurisdiction to hear a claimthat
does not present a live case or controversy, and is

2



stringent standard, the Court neverthel ess recogni zes that cases
must neet the “constitutional requirement of redressability .
there nust be a substantial |ikelihood that a favorable federal

court decision wll remedy the claimed injury.” |vy Cub v.

Edwar ds, 943 F.2d 270, 276 (3d Cir. 1991).

When def endants anmend regul ati ons or ordinances to
remedy alleged deficiencies, plaintiffs’ clains are sonetines
nooted. “If a claimis based on a statute or ordinance that is
anmended after the litigation has begun, the anendnent may or may
not noot the claim depending on the inpact of the anendnent.”

Nextel Partners Inc. v. Kingston Twp., 286 F.3d 687, 693 (3d Cr

2002). The court in Nextel Partners Inc. elucidated the

therefore noot. U S. Const. Art. IIl, 8 2. 1t is, however,
“well settled that a defendant’s voluntary cessation of a
chal | enged practice does not deprive a federal court of its
power to determne the legality of the practice.” Friends
of the Earth, Inc. v. Laidlaw Environnental Servs. (TOC),
Inc., 528 U.S. 167, 189 (2000)(quoting City of Mesquite v.
Aladdin’s Castle, Inc., 455 U S. 283, 289 (1982)). *“A
defendant’s voluntary cessation of allegedly unlawful
conduct ordinarily does not suffice to noot a case.”

Friends of the Earth, Inc., 528 U S. at 174.

The standard for nootness in cases of voluntary
cessation is “stringent: A case m ght beconme noot if
subsequent events made it absolutely clear that the
al | egedly wrongful behavior could not reasonably be expected
torecur.” United States v. Gov't of the Virgin Islands,
363 F.3d 276, 285 (3d Cir. 2004).

Crity. Servs., Inc. v. Wnd Gap Mun. Auth., 2006 U S. Dist. LEXI S
23385 at *2-*3 (E.D. Pa. Apr. 25, 2006)(internal citations
omtted).




appl i cabl e standard as foll ows:

[1]f an anmendnent renoves those features in the statute
bei ng chall enged by the claim any claimfor injunctive
relief becones noot as to those features. On the other
hand, an anmendnent does not noot a claimfor injunctive
relief if the updated statute differs only insignificantly
fromthe original. Simlarly, a request for a declaratory
judgment that a statutory provision is invalid is noot if
t he provision has been substantially amended or repeal ed.

Id. (internal citations omtted).

Courts anal yzi ng noot ness di stingui sh between faci al

and as-applied challenges. In Nextel West Corp. v. Unity Twp.,
282 F.3d 257, 263 (3d Cir. 2002), the court found that clains for
relief including a declaration that an ordi nance was invalid and
an injunction permtting the plaintiff to build its wreless
tower were not noot in the face of an amendnent. The anendnent
had “l oosen[ed] the zoning restrictions on wireless towers,” but
“the controversy over its effect remain[ed] alive, and injunctive
relief remain[ed] available. According to Nextel, both before
and after the anmendnment, the ordinance effectively prohibited
Nextel fromlocating a tower in any viable location.” [d. The
court noted that “the anendnment in no way redressed Nextel’s
request for site-specific, injunctive relief.” 1d. The court
held that a claimfor “a separate formof injunctive relief that
was unaddressed [by the new regulations] . . . was therefore not
noot ed by” them |d.

In Lewis v. Continental Bank Corp., 494 U S. 472, 475

(1990), Continental had originally sued under the Commerce C ause

4



based upon the denial of its application to establish an

i ndustrial savings bank (“1SB”) in Florida on the grounds that
two state statutes prohibited out-of-state bank hol di ng conpani es
like it fromoperating ISBs in Florida. Later, a federal statute
explicitly permtted Florida to exclude insured | SBs, such as the
one Continental hoped to establish. 1d. at 476. |In finding that
the federal statute nooted the case, the Court held:

Conti nental contends that it still has a claimfor
relief because its conplaint sought not only the specific
relief of ordering [the Florida official] to process the
original application, but also a declaration that the
Florida statutes were unconstitutional and an injunction
agai nst their enforcenent in the future. The [federal
statute’s] anmendnent, it argues, does not render that
requested relief nugatory insofar as it applies to uninsured
banks. That may well be so, but the Article Ill question is
not whet her the requested relief would be nugatory as to the
worl d at |arge, but whether Continental has a stake in that
relief. Even in order to pursue the declaratory and
injunctive clainms, in other words, Continental nust
establish that it has a specific live grievance against the
application of the statutes to uninsured | SBs, and not just
an abstract di sagreenment over the constitutionality of such
appl i cation.

ld. at 479 (internal citations omtted).

1. Application

In this case, only the as-applied and failure to
accommodate clains remain because the United States Court of
Appeals for the Third Grcuit has already determ ned that the

def endant was entitled to summary judgnent on the facial

challenge to the regulation. Cnty. Servs., Inc. v. Wnd Gap Mun.



Auth., 421 F.3d 170, 184 (3d Cr. 2005). |In addition, the
plaintiff only pursues clains for declaratory and injunctive
relief, not clains for danmages. (10/17/05 Letter to Court from
Plaintiff’s Counsel). The plaintiff seeks “a declaration that
the Defendant violated the Fair Housing Act and the Fair Housi ng
Amendnents Act and ordering the Defendant to assess the Property
as the Defendant assesses other single famly residenti al
properties.” (Conpl. | 65).

In deciding the first nootness notion, the Court held
that the defendant’s granting of the plaintiff’s reasonabl e
accommodati on request did not noot the plaintiff’s remnaining
clains. The issue at this stage is whether the passage of the
amendnent in conbination with the fact that the plaintiff has
al ready been granted its reasonabl e accommopdati on noots the
plaintiff’s remaining clainms. The Court concludes that the
plaintiff’s clains are now noot because the defendant’s behavi or
is not reasonably likely to recur and there remai ns no actual
case or controversy.

When the Court considered the first notion to dismss
for nootness, the defendant had granted the reasonabl e
accommodati on but stated that “‘any change in the community
living arrangenent (CLA) at the property shall require review and
approval by the Wnd Gap Zoni ng Hearing Board and all other

necessary approvals by the Borough or other agencies as



required.”” Cnmty. Servs., Inc. v. Wnd Gap Mun. Auth., 2006 U.S.

Dist. LEXIS 23385 at *5 (E.D. Pa. Apr. 25, 2006)(quoting Repl. to
1st Mootness Mot. Ex. A). The Court found that this caveat was
broad and anor phous, and that, although the plaintiff’s status
had been restored, there was a reasonable |ikelihood that the

def endant’ s behavior could recur upon the defendant’s arbitrary
determ nation that a “change in the conmunity |iving arrangenent”
had taken pl ace.

In the face of an anendnment specifically protecting
home facilities with the nunber of residents and staff of the
property in this case, the Court concludes that there is no
| onger a reasonable likelihood that, in the future, the defendant
woul d attenpt to charge the property in its current state at the
commerci al rate.

Al t hough the anmendnent is limted to the nunber of
residents and staff at the property at issue, the Court will not
specul ate on what m ght occur if the nunbers were different,
because that case is not before the Court. The accommpdati on
granted the plaintiff the relief it sought, and the amendnent
sufficiently ensured that the relief would not be taken away

arbitrarily. In contrast, in Nextel Wst Corp., the requested

accommodati on had not been granted to the specific plaintiff, and
t he amendnent had not entirely disposed of the all eged w ongdoi ng

to the plaintiff, but had only partially inproved the situation.



As the Suprene Court of the United States stated in Lew s, 494
U S at 479, an “abstract disagreenent” over the legality of a
practice, where the plaintiff no | onger has a stake in the
requested relief, cannot withstand the requirements of Article
[T,

At this time, there remains no actual controversy
before the Court. The claimfor an injunction ensuring the
accomodation that the plaintiff has already received is noot.
In addition, a declaration by the Court that the defendant’s past
conduct violated the Act would not affect the rights of the
parties, and would be nerely advisory. The case is therefore

noot . ?

An appropriate order foll ows.

2 Inits response, the plaintiff argues that the anmendment

facially violates the Act. The Court of Appeals has rejected the

facial challenge to the regulation. It would not be appropriate
for the Court to entertain a second facial challenge to the
regulation. 1In any event, the plaintiff does not explain howit

is injured by the anendnent.
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ORDER

AND NOW this 7th day of August, 2006, upon
consi deration of the defendant’s Motion to Determ ne Proceeding
Moot (Docket No. 80), and the response and reply thereto, ITIS
HEREBY ORDERED that the notion is GRANTED for the reasons set
forth in a menmorandum of today’s date. |T IS FURTHER ORDERED

that this case is DISM SSED AS MOOT. This case is cl osed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




